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UNITED STATES DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE FOR IMMIGRATION REV TEW 
OFFICE OF THE CHIEF ADMINISTRATIVE HEARING OFFICER 


UNITED STATES OF AMERICA, 
Complainant , 


v . 


8 U.S.C. §1324a 
PROCEEDING 


NOEL PLASTERING & STUCCO, INC., 
Respondent . 


OCAHO CASE 
No. 90100326 


ORDER GRANTING IN PART AND DENYING 
IN PART COMPLAINANT'S MOTION FOR SUMMARY DECISION 
AND GRANTING COMPLAINANT'S MOTION TO AMEND COMPLAINT 


On November 5, 1990, Complainant United States of America, 
through its agency Immigration and Naturalization Service (INS) , 
filed the above captioned Complaint against Respondent Noel 
Plastering & Stucco, Incorporated. The Complaint alleged 
Respondent has violated the Immigration Reform and Control Act of 
1986 ( I RC A ) in eight counts. Thereafter, on November 7, 1990, the 
Executive Office for Immigration Review, Office for Chief 
Administrative Hearing Officer, issued a Notice of Hearing on 
Complaint in this case. 

The Complaint’s first count alleged Respondent continued to 
employ fourteen aliens after learning they were not authorized for 
employment in the United States in violation of IRCA. Count two 
alleged Respondent violated IRCA's paperwork requirements when it 
failed to ensure that thirteen employees have properly completed 
section one of their employment eligibility verification forms (1-9 
forms). Count three alleged Respondent's failure to properly 
complete section two of the I-9s for another sixty one employees. 
Count four -alleged improper - completions of both section one and 
section two of sixteen 1-9 s by the Respondent. Count five alleged 
Respondent failed to produce for' INS inspection one hundred and 
ninety five of its employees' 1-9 forms. 1 Count six alleged 
Respondent failed to timely present another five 1-9 forms for INS 
inspection. Count seven alleged' Respondent failed to update the 


1 Although count five listed 197 separate allegations, number 
177 was left blank and another allegation is repetitive. Hence, in 
reality, only 195 I-9s are the subject of this count. 
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six of its employees' employment eligibility. Finally, count eight 
alleged Respondent had failed to update another three I-9s in 
addition to failing to ensure the proper completion of section one 
of the three forms. Complainant sought a civil monetary fine in 
the amount of one hundred forty three thousand and six hundred 
dollars from the Respondent for the alleged violations. 

On December 13, 1990, Respondent filed its answer to the 
Complaint. In addition to denying the allegations made by the INS, 
Respondent also advanced seven affirmative liability defenses 
through its answer. By mv order dated February 12, 1991, six of 
Respondent's claimed affirmative defenses were stricken from the 
answer. Respondent's only remaining liability defense alleges that 
it could not present a number of its employees' 1-9 forms for 
inspection by the INS since they have been destroyed by a fire 
which occurred in Southern California. 


On June 25, 1991, Complainant filed a motion for partial 
summary decision. In this motion. Complainant seeks summarv 
adjudication with respect to all liability issues contained in 
counts one, two, three, four, six, seven and eight of the 
Complaint. Additionally, Complainant also seeks summarv 
adjudication with respect to one hundred sixty eight instances of 
the alleged IRCA paperwork violations contained in count five of 
the Complaint. 

A Response to Complainant ' s Motion for Partial Summary 
Decision was filed by Respondent on July 31, 1991. This Response 
disputes the propriety of a partial summary decision onlv as to 
count one's "continuing-employment" issue. 


On August 13, 1991, Complainant filed a Supplementarv Points 
and Authorities in Support of Complainant's Motion f or " Summary- 
Decision. In this document, the INS requests summary adjudication 
with respect to additional issues in this case. Complainant argues 
that appropriate civil money penalties should be summarilv imposed 
m those instances where Respondent's IRCA liability have been 
established by the evidence presented for purposes of this motion. 


Finally, rvn CTo-rv-h^mV-v^-^ 


20, 1991, Complainant filed a motion to 
is motion. Complainant seeks to correct 
■ alleged in the Complaint, correct the 
~ one allegation of violation, delete 
d withdraw twenty six additional 
aiding of New Peking, Inc, d/b/a New 
No. 90100301, Modification bv Chief 
- (June 18, 1991). In IRCA’cases, 
re liberally allowed pursuant to 28 
implainant's present motion to amend 
:s entirety. 
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LE_ GAL STANDARDS APPLICABLE IN SUMMA R Y DECISION PROCEEDING 
show in th d at bV ;h d er SC ° Ver - : ° r 
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The present Motion for Part-iai 
pvalnei-oj _• _ , -LUX martial ouuiuiary uecis' 

evaluated m accordance with the aforementioned legal 


Summary Decision will be 

standards . 


COMPLAINANT'S EVIDENCE AND APPT.TCART.f LAW 


Count One 

T ... t ^ 1 | s count. Complainant allege^ 

IRCA when it continued to emplov four 
they were unauthorized for employment 

8 U.S.C. §1324a(a) (2) prohibil 
the employment of alien workers 
subsequently discovers that the work 
employment . 

A "continuing-emplovment'' vj 
whenever . an employer fails to rev 
eligibility after receiving specific 
the workers may in fact be ineligibl 
Under such circumstances, the emplov 
knowledge of the employees' unauthc 
terminate such employees thus con 
employment. New El Rev Sausage rn 
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1158 (9th Cir. 1991); see Mester Mfg. Co. v. I.N.S. , 879 F.2d 561, 
566-567 (9th Cir. 1989) . 

For purposes of the present motion for partial summary 
decision, Complainant argues that Respondent possessed constructive 
knowledge regarding the unauthorized status of the fourteen 
employees alleged in count one. Hence, the burden rests with the 
Complainant to establish that there exists no genuine issues of 
material fact with respect to all requisite violation elements. 

From the statute and case law, the elements of a "continuing- 
employment" violation premised upon the constructive knowledge 
theory are: 1) Respondent is an individual or entity, that; 2) 
hired an individual for employment in the United States after 1986, 
and; 3) that it acquired a duty to reverifv the individual's 
employment eligibility after receiving specific and detailed 
information regarding that individual's possible unauthorized 
status; .4) that Respondent continued to employ that individual 
without taking appropriate steps to reverifv his or her employment 
eligibility, and; 5) that the individual was in fact an 
unauthorized alien. 8 U.S.C. §1324a (a ) ( 2 ) ; see Mester , supra . 

Respondent did not dispute the first two violation elements in 
its Response to Complainant's Motion for Partial Summary Decision. 
Instead, Respondent contends the INS has failed to establish the 
third violation element. Respondent argues that it retained no 
duty to reverifv the fourteen relevant employees’ work eligibility 
because INS had failed to provide it with the "required prima facie 
notice." A fair reading of Respondent's contention reveals that 
it is, in effect, asserting that INS must provide it with 
irrefutable evidence of the employees' 'illegal' status before it 
can acquire a duty to reverifv their employment eligibility. 
Respondent cites New El Rev as authority for its contention. 

However, Respondent's argument is without merit. 

The constructive knowledge standard applicable in IRCA 
proceedings is modeled after the criminal law concept of "imputed- 
knowledge" which holds that a deliberate failure to investigate 
suspicious- circumstances imputes knowledge. See New El Rev , supra 
at 1157-8. This standard implies that an employer acquires an 
affirmative duty to reinvestigate its employees' work eligibility 
whenever it becomes aware of specific information which would 
arouse suspicion regarding its employees' work eligibility. An 
employer's failure to reverifv its workers’ employment eligibility 
then constitutes violation of its IRCA duty. In these situations, 
an employer cannot avoid IRCA liability by claiming INS should have 
offered irrefutable proof of its workers’ unauthorized status; 
this is an untenable position since one central purpose of IRCA is 
to shift the burden of employment eligibility verification onto 
employers' shoulders. See Mester , supra at 566-7. 
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Complainant offered the deposition testimony of Lawrence L. 
Noel and Charlie Noel in an attempt to demonstrate that Respondent 
has failed to take adequate steps to determine the employment 
eligibility of the named employees. However, it is clear that the 
two men claimed they took some steps to reverifv the workers' 
employment eligibility. Complainant argues that the vague and non- 
specific testimony of the two men shows Respondent's reverification 
effort was so inadequate such that there exists no genuine issues 
of fact on this violation element. Complainant’s argument is 
unpersuasive . 

In summary decision proceedings all evidentiary ambiguities 
and reasonable inferences are resolved in favor of the nonmoving 
party. In this case, there is some evidence that Respondent has 
sought to reverify the employees' eligibility. Respondent has also 
produced additional documents which pertain to some of the named 
employees; this demonstrates that it had expended some efforts to 
reverifv the workers' eligibility. Furthermore, Respondent stated 
that it'had terminated a number of the relevant employees because 
they failed to produce additional eligibility documents. In light 
of such evidence, and in ■ view of the standard for evidence 
evaluation in summary adjudication proceedings, I am not prepared 
to find there is a lack of any genuine issues of material fact in 
this count. Instead, I find that the question of whether 
Respondent's has conducted a good faith reverification effort can 
be fairly resolved only after an evaluation of all the surrounding 
circumstances; such circumstances can best be brought out by the 
examination of the witnesses during a hearing. 

At this point, I note that even if an employer has attempted 
to reverifv an employee's eligibility, it will nevertheless have 
violated IRCA's continuing-employment prohibition if it did not 
terminate that employee after "a reasonable period" during which 
the worker failed to present adequate documentations. See Mester , 
at 568 n.9. What constitutes a reasonable period, however, has not 
been specifically defined by the courts. However, it appears that 
the numbers of days elapsed since the employer first received 
notification regarding the employee’s status is not the oniy 
determining factor; circumstances surrounding the reverification 
process may also help define what constitutes a 'reasonable' period 
in a particular case. See id . 

Here, Complainant argues that Respondent has failed to take 
corrective actions with respect to the relevant employees in a 
timely manner. However, I find that material issues of fact exist 
as to whether Respondent has terminated the employees within a 
reasonable time, since there is a dearth of evidence which pertains 
to the circumstances surrounding the termination of each of the 
fourteen relevant employees. 

Complainant argues that Respondent should bear the burden of 
establishing that it acted in a timely manner. While Respondent 
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I find there remain genuine issues of material 
respect to the question of whether Respondent he 
sufficiently good faith effort to reverifv the fourteen 
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material fact as to whether Respondent termin'' 
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this correction. 
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the United States after November 1986. Further, it appears that 
Respondent has admitted the photocopies to be true and accurate 
reproductions of the original 1-9 forms. 

An examination of the photocopied 1-9 forms reveals they were 
completed in an ineffectual manner as has been alleged by the INS. 
In addition, Respondent has not disputed that summary decision is 
appropriate with respect to this count. 

Based upon the above evidence, I find there exists no genuine 
issues of material fact as to count two and that Complainant has 
demonstrated it is entitled to a summary decision on this count. 

Count Three 


In this count, the Complaint originally alleged Respondent had 
further violated IRCA's 'paperwork requirements by improperly 
comoleting section two of sixty-one 1—9 forms. Through the motion 
to amend the Complaint, this count now alleges sixtv-two instances 
of violations. Complainant has removed the allegation concerning 
an employee named Jose D. Ramos-Gomez from count four (where both 
section one and section two violations have been alleged) , to this 
count . 

Again, Complainant introduced Respondent's admissions as well 
as photocopies of the relevant 1-9 forms as evidence to support its 
present summary decision motion. The evidence is, to say the 
least, voluminous; and it unequivocally demonstrates all the 
requisite liability elements. Most importantly, the evidence 
establishes Respondent has stipulated that it did not record 
acceptable eligibility and identification documents in section two 
of the relevant I-9s. I also note Respondent has not disputed the 
propriety of a summary decision as to this count in its Response to 
Complainant's motion. 

Consequently, I find there exists no genuine issue of material 
fact in this count. I further find Complainant has demonstrated it 
is entitled to a favorable summary decision with respect to the 
sixtv-two I-9s alleged by count three of the Complaint. 


Count Four 


Count four alleges Respondent has violated IRCA by failing to 
properly complete both sections one and section two of fourteen 
forms 1-9. 


2 The allegations with respect to Mario Ascencion have been 
withdrawn from the Complaint by Complainant's motion to amend the 
Complaint. Additionally, I note that the allegations concerning 
Jose D. Ramos-Gomez have now been removed to Count Three also as a 
result of the motion to amend Complaint. 
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As support for its summary decision motion as to this count. 
Respondent has presented the same types of evidence it has alreadv 
introduced for the previous counts. Complainant's evidence 
consists of party admissions, joint stipulations and accurate 
photocopied reproductions of the relevant forms. 

After a thorough examination of Complainant's evidence, I find 
Complainant has established Respondent’s liability with respect to 
tne instant allegations . Since Respondent has not presented anv 
evidence which would establish the existence of factual issues as 
to this count, I therefore find there is a complete lack of genuine 
issues of material fact in this count. Complainant is thus 
entitled to a summary decision with respect to count four of the 
Complaint . 


Count Five 


^his Count originally alleged Respondent has failed to produce 
one hundred and ninety five form I-9s for its present and former 
employees m violation of IRCA paperwork requirements. J Bv its 
motion to amend Complaint, Complainant has withdrawn twenty' five 
allegations in this count; consequently, this count presentlv 
numbers one hundred and seventy instances of alleged violations.” 

. IRCA requires employers to retain and produce form I-9s for 
1; S inspections. An employer’s failure to produce the forms during 
?D^ r .° PerlY scheduled 1-9 inspection constitutes a violation of 
ikca s paperwork requirements. See 8 U.S C §?13?4a(hl (n 

1324a(a) (1) (B) ( 1990 ). S S I3^4a ( b) ( 3 ) , 


Respondent never disputed Complainant's allegation 
tailed to produce the one hundred and ninety five relevant 
INS inspection on July 7, 1989. However, it claims an af- 
defense as to these allegations. I 
that it could not produce a number o f 
destroyed by a fire that occur 
trailers where the forms were ke 

Complainant argues that Re; 
present any issues of material fa 
sixty eight out of the original 
violations. It contends that the 
hundred sixty eight of the relev 
premised upon the fact that Respc 
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not keep the records for its Northern California and Arizona 
workers in the fire-destroved trailer; rather, it appears that the 
destroyed trailer contained only the paperwork and records of 
Respondent’s Southern Calif ornia workers . Furthermore, Complainant 
claims that a number of Respondent's I-9s also could not have been 
affected by the fire since they were not completed until after the 
date of the fire. The INS claims the parties have stipulated that 
the fire occurred on September 30th, 1988; thus, according to the 
INS, Respondent cannot claim the fire had destroyed the I-9s for 
those employees who were hired after that date. 

However, an examination of the evidence produced by 
Complainant reveals numerous ambiguities in its instant arguments. 

For instance, it is clear that Charlie Noel, a former 
superintendent for Respondent, did not unconditionally stipulate to 
the date of the fire. By the manner in which Complainant's own 
counsel had phrased the stipulation during a deposition, Charlie 
Noel stipulated to September 30th, 1988 as the fire date for 
purposes of the deposition questions onlv . Although a fire report 
furnished by Respondent appears to bear the date of the fire, 
Complainant did not introduce that item into evidence. Hence, 
there is insufficient evidence for me to find that the fire 
occurred on September 30, 1988.' 

Complainant has also failed to present unambiguous evidence 
which establish that one hundred sixty eight of the employees named 
by count five were in fact employed outside of Southern California. 
Complainant introduced into evidence voluminous copies of documents 
entitled quarterly check history 1 '. These documents apparently 
consist of Respondent's payroll records for its employees. Such 
''quarterly check history" includes the following notation: "Field 
Labor N. California". From this notation, Complainant argues 
that all employees whose names appear in these documents must have 
been employed in Northern California instead of Southern 
California; therefore these employees' 1-9 forms were not located 
m Southern California and could not have been destroyed bv the 
alleged fire. 

However, Complainant's evidence does not clearlv establish the 
lack of any genuine issues of material fact with respect to the one 
hundred and sixty eight employees. While it seems likelv that the 
notation ”N. California" signifies Northern Calif ornia , "it is not 
self-explanatory. In addition, even if I take "N. California" to 
signify Northern California, this does not thereby establish that 
all employees whose names appeared in the "quarterly check history" 
must have been employed in Northern California. Complainant has 
not laid a foundation for establishing a relationship between the 
notation "N. California" and the employees’ place of employment. 

As a result of the above discussions, it is unclear whether 
the employees who are subjects of the present summary decision 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

As a result of the above discussions, I make the following 
findings of fact and conclusions of law: 


A. That there remain genuine issues of material fact as 
to count one of the Complaint. Complainant is therefore 
not entitled to a summary decision on this count. 


?• That Respondent violated 8 U.S.C. § 1324a ( a ) ( 1 } ( B ) by 
faiiing to ensure the proper completion of the employment 
eligibility verification forms by the following thirteen 
employees : 


I. Marcos Cena-Garza 

3. E. Javier Estrada-Ibanez 

5. Marc Lynn George 

7 . Guillermo Guevara-Malagon 

9. Marco Lugo-Castro 

II. Michael Montoya 
13. Michael Woody 


2. Jose Luis Cortez 

4. Alfonso Franco 

6. Cresencio Gomez-Villasenor 

8. Anthony Hernandez 

10. Juan Madrigal-Vasquez 

12. Luis Rodriguez-Lara 


C. That Respondent violated 8 U.S.C. §1324a(a) (1) (B) by 
failing to properly complete section two of the 
employment eligibility verification forms for the 
following sixtv-two employees: 


I. Freddie L. Aragon 

3. Albert Barmes 

5. James Richard Benda 

7. Wvomi I. Bresnick 

9. Gerardo Cadena-Sanchez 

II. Angel Campos-Lopez 

13. Rafael Chavez-Gutierrez 

15. Jerome Clemons 

17. Kevin L. Davis 

19. Hector Delgado 

21. Wa'de Elston 

23. Adan Fernandez-Me jia 

25. Ron Fraijo 

27 . Richard Gower 

29. Kim Robert Harrington 

31. Joe Hill 

33. Shad Edward Labriola 

35* Lisa W. Low 

37. Benjamin Manning 

39 . Roberto Antonio Martinez 

41. Steven Gerard Mueller 

43. Shane Nelson 


2. Angel Ayala 

4. Michael G. Bejar 

6. Robert Boozer, Jr. 

8. Katherine Burkett 

10. Jorge Cadena-Sanchez 

12. Hugo Campos 

14. Donald Chee 
16. Richard L. Cordova 
18. Robert William Deckman 
20. Paul Richard Dorland 
22. Donald Scott Erskine 
24. Robert Fortier 
26. Ramon Gallegos— Treviso 
28. Jason Gregory 
30. Vance Ray Harrington 
32. Tim William Kennedy 
34. Richard Duane Louis 
36. Raudel Lujano 
38. Mark Anthony Martinez 
40. Armando F. Moyza, Jr. 

42. Theodore Cameron Mullins 
44. Josephine M. O'Connor 
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45. Donald Oldham 

Jg' Don n r, ° aVid Perki ns 
51 ' Eugene Rife, Jr 

53 ' ^hS le J ° hn Rus ^ing 
55 S° maS Daw ' son SteSart 

57. Rickv 1 Dp Va r qUeZ_Lombera 

59 ?' Wa Jgoner 

Si ^f by ^llowhair 
1 - ,jUllus Yellowhair 


46- Raul P. Perez 

48. James Albert Reeves 

50. John Rubalcada 

, 4 ’ Angelica Sanchez 

56 Hi^ y Robert Tav?or 
56. hilario Vasquez 

50 " ' T a f ray wi iiiams, j r . 

50. Johnny Yellowhair 
ose D. Ramos-Gomez 


(p (B) by 


?«Vct r L" ado - & “^“ 

Ef?ain p elgad °- Me lendez 

Ef ram Gonzalez-Marrufo 

Ramon Miranda U£ ° 

Clyde James Northcutt 

Michael R. Sullivan 


4 ’ du ? n Carrasco- Paredes 
?• Va lent in Castro 

8 ' r°u nV 1 0 An on i o Gonzalez 

10 S hi e f m ° Gonzalez-Vera 
£2 p** 1 Moreno-Reves 

i “ancisco 

Rodriguez alceda ~ 

14. Daniel J. York 


E; That there rem^m 
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3 * Clugs ton „ Du 

5 J°- bert Sc ott Mdnturff 4 ' * bea Joan Hill 
Andrew M. Santistevan Steven Mark Neff 


f f oTL ln ? f to ““ 

3* Enrique Javier Barrios 9 _ 

5’ Smi eS v, ManUel Carra sco-Paredes Barri os 

5 - Saul Mora-Cruz edes 4 Hipolito Montova v» • 

6 * Emigdio Orozco-oi i vera aC1 ° 
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H. That Respondent violated 8 U.S.C. §1324a(a) (1) (B) by 
failing to update, and by failing to ensure the proper 
completion of section one, of the employment eligibility 
verification forms for the following three employees: 

I. Sergio Garibav-Gonzalez 2. Rafael Nunez-Mendoza 
3. Simon Torres-Renterias 

I. That issues of material fact remain to be resolved 
before a proper determination of the appropriate civil 
money penalties may be made in this case. Therefore 
Complainant is not entitled to a summary decision as to 
the appropriate civil money penalties that should be 
imposed for Respondent's current IRCA violations. 


ACCORDINGLY, IT IS HEREBY ORDERED that Complainant's 
Motion for Partial Summary Decision is granted in part 
and denied in part as provided by the above findings of 
fact and conclusions of law. 

IT IS FURTHER ORDERED that the Complaint's allegations 
relating to the following employees be deleted: 

{Count Four) Mario Ascencion. {Count Five) Alfredo 
Aguirre-Orozco ; Luis D. Aguirre-Orozco ; Saeno Alvarez; 
Fernando Apericio; Christopher Bahe; Michael Barnes; 
Amos Begay; Ernest Begay; Jerorao Cadenas ; Damon 
Dalet; Gustavo Espinoza; Fernando Fernandez; Humberto 
Flores; Juan Gomez; Paul Gust; Pedro Murgia; Natasha 
Paust; Scott Peterson; Magarito Roldhan; Todd Sisco; 
Bryan Steven; Bibiano Tinoco; Sergio Vandera; Charles 
Wilmoth; Leon Woodard; Donnie Yellowhair . 



San Francisco, California 
Dated: September 2^, 1991 
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